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Omar Y. McNeill . Esq. Young, COilaway, Stargan 6: Tay/or for the Associations 
David H. William s, Esq ., Morris. James. Hitchens & Williams, for the Distr icts 

STI PULATE D STATEMEN T OF FACTS AND PRO CEEDINGS 

I . Statement of Pr oc eedi ngs 

I . The Chr is t ina Parapr of e ssi onal A ssociation , D SEA / N EA, th e C hri st ina 

Sec re ta ries A ssociati on , DSEA / NEA and th e Ch ris tina Foo d Serv ice Wo rker 's 

) , 
I As agreed to by the parties in the mutual stipu lation of Augu st 16, 1996. 
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Association , DSEA /NEA , ("Chri stina Associati ons"), char ging partie s in V. L.P. No. 95· 

08- 153, are emp loyee organ ization s within the meanin g of 14 D el.e , §4002(h). They 

are the exc lusive repres entati ve of certain employees in the Chri stin a School Di strict 

within the meanin g of 14 Del ,C , §4002 (i) . The Respondent , Christina Sc hool Distri ct 

Board of Education ("Christina"), is a public schoo l employer within the meaning of 

14 D eI.C , §4002(n), The collec tive bargainin g ag reements dul y negotiated between 

the Christi na Asso ciati ons and Chri stina contain a provi sion requirin g the Chri stina 

Scho ol Distri ct to coll ect memb ership due s from the wage s of memb er s of the 

Christina Associatio ns , and service fees from the wages of the nonm emb ers , 

2, Th e Colon ial Paraprofe ssi on al Ass ocia ti o n, DSE A/NEA , th e Colonial 

Tran sportation Assoc iation , DSEA/NEA , and the Col oni al Foo d Se rvic e Work er 's 

Asso ciation , DSEAINEA , ("Colonial Associati ons"), charging partie s 10 V,L.P . No. 95­

08-1 52, are emplo yee organizations within the meaning of 14 DeI. C . §4002( h). They 

are the exclu sive repr esentati ves of cer tain employees in the Co lonial Scho ol Di stri ct 

withi n the meanin g of 14 De Le , §4002(i). The Respon dent , Co lon ial Schoo l Di strict 

Board of Edu cati on ("Colonial "), is a publi c school employer within the meanin g of 14 

Del. C- §4002( n). The Co lonial Associations and Colonia l have incl ude d a pro vision in 

their duly ne gotiat ed co llec tive bar gainin g agr eem ent s requm ng th e Col onial 

School Distr ict to collect mem bership dues from the wages of memb ers of the Col onial 

Associ ations, and service fees from the wages of the nonm embers. 

3. Th e C ol oni al Parapr ofessi on al s and Colonial Foo d Se rvice Work er ' s 

co llec tive bar ga ining ag ree ments pr o vide th at th e se rvic e fee is fo r " the ir 

pro po rtio nate pa rt of the cos t of co llec tive bargain ing , co ntr ac t admini strati on . 

g rie vance adj us tmen t, and other duti es and services rel at ed to bein g ex clu sive 

representati ve ," Th eir agree ments also provide that "the det ermina tion of suc h a fee 

shall be the sa le responsib ili ty of the Associa tion and to be co nsiste nt wi th services 

rend ere d and cos ts incurr ed on be ha lf of all bargaini ng unit memb er s ." The 
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[Coloni al] Transportat ion Associati on agreement prov ides th at the " [s]e rv ice fee shall 

... be as determin ed by the Associa tion." 

4 . On August 2 1, 1995. the Chri stina Ass ocia tions and Co lonial Associa tions 

(collec tive ly referr ed to as the "Associations" ) fil ed unfair lab or pract ice ch arges 

agai nst Ch ri sti na an d Co lonial . respect ive ly . The tw o c harges. wh ich we re 

su bs eq ue nt ly c ons ol ida te d . requ e st ed , uusr, Ui.L th at Chr ist ina and Co lonial 

"[ i]mmed iate ly take ef forts to collec t and transmit to the [Assoc ia tions] a serv ice fee. 

In the full amoun t de te rmined by the [Associations], fro m tho se bargai ni ng un it 

mem bers who hav e re fu sed to become memb ers o f th e [A ssociat io ns] , and to 

terminate tho se non-joinin g an d non -payin g ba rgain in g uni t mem ber s who are 

requir ed to j oin the uni on or pay a service fee as a condi tio n o f e mp loyme nt 

pursua nt to the collec tive ba rga ining ag reement gove rning thei r bargai ning un u.;" 

5. Aft er the unf air labor pra cti ce charges were filed. the C hris ti na and 

Co lon ial School Distr ict s (co llec tively re ferred to as the " Dis tr icts" ) o ffered to take 

the fo llowi ng ac tion : 

Upon notifica tion of the identity of the nonme mber s. the Dist ric rls] 
will dedu ct from the wages of the nonm ember s the fa ir share fee 
calculated on the basis of the NEA and the DSEA ex penses during the 
precedin g year (i.e. 66.02% of NEA dues and 88% of DSEA dues) ... 
When the NEA and DSEA audits are completed in Januar y, 1996, we 
assume that there will be a modest chan ge in the fair share fee 
percentag es of NEA and DSEA dues. At that point. the Distri ct s and 
the Asso cia tio n[s ] can agree upon the necessa ry adj ustment in the 
amou nt of the fa ir share fee deductions so as to re sult in fair share 
fee dedu ctions for the 1995196 schoo l ye ar equal to the pe rce ntage s 
of NEA and DS EA due s dete rmined by the aud its wh ic h wi ll be 
completed in January . 1996. 

6 . The Associa tion c hose not to currently pursu e the unf air labor pr acti ce 

charges and 10 accept the District s ' offer. The parties were unable. however, to reach 

any agreement on an unresolved issue. The Associ ations frame the issue as foll ows: 

Can the Di stricts refuse to ded uct a fai r share fee in an amou nt equa l 
to 100% of the union dues (i.e . NEA and DSEA dues) from nonmembers 
who do no t affirmat ively objec t to the dedu ctions describ ed to them 
in the Hud so n packet ? 
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The Distric ts frame the issue as follows:
 

Are nonmembers who fa il to respond to the Hu d son packe t requir ed
 
to pay 100% of union dues, rather than an amoun t equal to the fai r
 
sha re fee establ ished by the Associati ons? 

Consequentl y , the parti e s req uested and received permi ssion f rom th e Pub lic 

Employment Relati ons Board to fi le briefs for the purpo se of obt ainin g a declar atory 

statement regardin g thi s un resol ved issue . Th e partie s al so ag re ed to submit 

stipulated fact s, which are set forth below: 

I I. Statement of Stipula ted Facts 

7 . The parti es have agree d that at the beg inning of ea ch schoo l yea r, the 

Assoc iat ion wi ll send to the nonmembers in their respe cti ve bargain ing unit s the 

cons titutionally required Hud s on Packet the Assoc iations send to nonmembers . Each 

nonmemb er is req uested to chose an opt ion set forth on page two of the sample 

Hu dson packet. -
8 . The fair share fees for the nonmembers will be calculated based upon the 

current sc hool yea r ' s union du es and perce ntages der ived from the previous yea r's 

audit of the NEA and DSEA exp enses . Each nonm ember will be prov ided with an 

exp lana tion of the ca lculatio ns as well as a pro cedure for obje cting to the deduction 

of the fa ir share fees . An esc row account will be establis hed for any amounts 

rea sonably in d isp ute unt il resolut ion of the challe nges . 

APPLI CABLE STATUTORY PRO VISIO NS 

"Fai r share fee" means a fee that a nonmember shall be required to 
pay to the exc lusive representat ive to of fset his or her per ca p ita 
share of the exclusive rep rese ntative ' s expe nditures . Such fee shall 
be equa l in amount to regular memb ershi p dues that a member of 
the excl us ive rep resenta tive is requ ired to pay, includ ing pay ments 
to the e xclu sive repre sent ative' s affil iated o rgan izations, or such 
lesser amoun t as is prescribed by the excl us ive repr e sent ati ve in 
compliance wi th the procedures contained herein . 14 DeI. C . §4002( s). 
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"Nonme mber" means an emp loyee of a public school employer who 
is not a memb er of the exclu sive representative, but who is 
represented in a co llect ive bargaini ng unit by the exc lusive 
representat iv e for pu rposes of collectiv e bar ga ining. 14 Del .C. 
§4002(t). 

14 De Le, §4019. Fair share fee. 

(a )	 If the provisions of a collective barga ining agreement so 
prov ide , each nonmember of a ba rgain ing unit sha ll be 
required to pay the exclusive represe ntative a fair share fee. 

(b)	 To imple ment fair share fee ag reemen t ~ 10 accordance with 
subsect ion (a) , the exclusiv e representative sha ll proyide the 
public school employ er wi th the name of each nonmember who 
is obligated to pay a fair share fee , the amount of the fee that he 
or she is obliga ted to pay and a rea sonabl e and lawful schedule 
for deduct ing said amount from the salary or wag es of suc h 
non member. The public schoo l employe r shall deduct the fee in 
accordanc e with said sc hedule and promp t ly transmit the 
amount deduc ted to the exclu sive representativ e . 

( cJ	 As a precondition to the co llection of fair shar e fee s, the 
excl usive repr esenta tive sh all es ta bl is h and maintain a 
pr ocedur e that: 

( I )	 Provides nonmemb er s with an adequat e e xplana tion of 
the basis for the fee; 

( 2)	 Provide s nonm embers with a reasonab ly prompt 
opp ortunity to challenge the amo unt of the fee before an 
imparti al deci sion mak er; and 

(3 )	 Provid es an escrow for the amounts rea sonably in d isput e 
while such challen ges are pending . 

A publi c school emp loyer shall not refuse to ca rry ou t it s 
obli gation s under subs ec tio n (b) on the ground s that th e 
ex clu siv e repre sentativ e ha s not satis fied it s re sponsibilitie s 
und er thi s subsec tion. 

(d)	 Since fair share fees are co llec ted eac h schoo l year, in orde r to 
avoid undue delay s in the receipt of , and det ermination of the 
validity of , fair share fees , any suit challenging a fa ir share fee 
must be filed within 6 month s af ter rec eipt of th e notice 
describ ed III sub section (c), or within 6 month s after th e 
nonmember exhau sts the pr ocedure de scribed in subse ction ( c), 
whi chev er is later. 

( 
\ 
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ISSU E
 

Th e part ies we re un able to reach agreemen t as to the issu e; there fore , the 

Hear ing O ffice r es tablis hes the issue to be: 

Wher e a co llec tive bargainin g agr eement provide s for the ded uctio n 
of fair share fee s from the wages of employees who are repre sent ed 
wi thin the bar gainin g uni t by an exclu si ve bar gainin g 
repr esentat ive but who have not chosen to becom e memb er s of that 
lab or orga niza tio n. ca n the exc lus ive bar gain ing repr esent ati ve 
di rec t the publi c schoo l employe r to with hold a fair sha re fee in an 
amo unt equal to 100% of members hip dues from nonm em ber s who do 
nOI affir mat ive ly object to the deduct ions desc ribed in the exc lus ive 
repr esentat ive ' s Hu d so n packe t 2, under 14 De LC . §40 19? 

POSITIONS OF THE PARTIES 

As soci ations: 

The Associations asse rt the Distric ts ..... cannot refuse to ded uct a fair share fee 

In an amoun t equal to 100% of the union due s (i .e. , NEA and DSE A due s) from 

nonmem ber s who do not affirmative ly object to the ded uc tio ns desc ribe d to them in 

the Hud son packet beca use 14 Del.e . §§4002(s ) and 40 19 auth ori ze the Assoc iations to 

es tabl ish a fair share fee in an amount equal to union dues, and the Un ited States 

Co nstitutio n permit s the Associat ions to dedu ct the full amo unt of union dues as fair 

share fee s from those employees who do not aff irmative ly objec t to the ded uct ion." 

Associat ions Opening Br ief , @ page 2. 

2 The United States Supreme Court , in Cbica io Teacher s Unjon . Loca l No, I. AFT . v. 
Hu d s on (475 US 292 ( 1986» , held the constitutional requirem ent s for the Union's M ... 

co llection of age ncy fees includes an adequate exp lanation of the basis of the fee , a 
rea son ab ly pr ompt opportuni ty to cha lle nge the amo unt of the fee befo re an 
impartial deci sion make r, and an escrow for the amou nts reasonab ly in d isput e while 
such cha lle nge s are pe ndi ng ." The Asso ciatio ns in the present matt er prov ide non­
members of the variou s bargaining unit s wi th a letter and supplemental information 
pursuant (0 th is decisio n, which the partie s mutua lly refer to as a "H udso n pack et ." 
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Distr ict s : 

The Distri cts argu e that they are only requi red to dedu ct from the wage s of 

nonm ember s an amount equal to the f air share fee establi sh ed by the Asso ciation 

They assert tha t once the Association s establi sh a fair shar e fee In an amount less 

than an amount equal to full member ship dues. as the Associations do in their Hud son 

pack et. th at le sser amount IS the established fair sha re fee all nonm ember s are 

requir ed to pay , by st atut e . The statute does not auth ori ze the Associ ati on s to 

esta blish var yin g fair sha re fee s based upon whether or not individual nonmember s 

respond to the Associati ons' Hud son packets . 

OPINIO N 

Th e Publi c Employment Relation s Bo ard (here inafter "PERB ") wa s fir st 

establish ed to adminis te r the Publi c Scho ol Empl oymen t Rel ati on s Act (h ereinafter 

"PSERA") . 14 DeI. C, Chap ter 40 (1982). 14 DeI. C. §4002. §4006(a). The statute manda tes 

PERB provide a procedur e for the filing and prompt di sp osition of petition s for 

declar ator y sta te ments c once rning the appli cabili ty of any pr ovisi on of the statut e 

or rul e or orde r of the PERB. The declarat ory sta tement procedure . Regulation 6 of 

the Rul es and Regulation s of the Delaware Publ ic Empl oyment Relati on s Board (rev. 

7110/9 6) prov ides for expeditious det erm ination of que stion s relatin g to potential 

unfair labor practi ces. The present pe tition was ori ginall y file d as two se parate 

unfair labor practi ce charges aga inst the Co lonial and Chris tina Schoo l District s. but 

wa s co nverte d to a req uest for a declar atory statement by mutu a l agreem ent of the 

pa rti e s, 

Regulati on 6.1 limits the right of an employe r. exc lus ive repr esentativ e or 

employee to fil e a request for decla ratory stateme nt to s itua t ions whe re a real 

co ntrove rsy exis ts. In subsection (c ), th e rul e define s the c rite ria for the 

( 
-, pr er equi sit e co nt ro ve rsy : 
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(c)	 A contro ve rsy exi st s within the meanin g o f the Re gu lati on 
w h e n : 

( I)	 The contr ov er sy in vol ve s th e r ight s andlo r s tat u to ry 
obliga tions of a party seeking a decl arat ory statement; 

(2)	 The part y seeking the declarat or y sta teme nt is asser tin g a 
st atuto ry c laim or right again st a public empl oyer , an 
exc lus ive representati ve or a pub lic employees who has an 
interest in contesting that claim or right ; 

(3)	 The cont rove rsy is between parti es whose in terests are rea l 
and adverse ; and 

( 4)	 The matt er has matur ed and is in such a pos ture tha t the 
issuan ce of a declarat or y state me nt by the Board wi ll 
fac ili tate the resolut ion of the cont rove rsy . 

It is clea r that a real cont roversy exists betwe en these parti es conce rning the pub lic 

schoo l employe rs' obliga tions under §40 19 of the PSERA and that the issuance of a 

decla rat or y s tateme nt by the PERB shou ld fac i lita te th e reso lutio n of thi s 

co n t rove rsy. 

The di sput e in thi s matter result s from the d iffe ring inte rp re ta tions by the ­
partie s of the term "fa ir share fee ," The District s argue that the Associ ations do not 

hav e authorit y under the statu te [Q establish diff erin g fair share fees dep endin g 

upon the respon se, or lack thereof , from individual nonm emb ers to the Associations' 

Hud son packet s. The Association s assert that the statut e does not limit its right to 

establi sh a fair share fee. 

It is ax iomatic that where statutory langua ge is clea r and unamb igu ous on its 

face that it should be interpreted so as to fulf ill the c lear intent. Th e def init ion of 

"fa ir sha re fee" foun d at §4002(s) specifically pr ovides that a fair share fee shall be 

eithe r eq ua l to regul ar mem bers hip dues ( incl ud ing pa yme nts to th e excl usi ve 

repr esent ative ' s affi lia ted o rga niza tio ns) Q....&.. lesser amou nt as is pre sc r ibed .....such 

by th e excl usive rep rese ntati ve ID co mplia nce wit h the proce dures co ntaine d 

herein." §4002(s) , emphas is added. 
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Sec tion 4019(b ) fur ther sets for th the met hod by wh ich the exclu sive 

representative must advise the public school emp loyer of the fair share fee in order 

to imp lement the fair share agreement. The representative is req ui red to supp ly the 

employer with three pie ces of information ; namel y. I) the name of each nonmember 

who is obligate d to pay a fair share fee. 2) the amount of the fee that he or she is 

obli gated to pay. and 3) a schedule for ded uctin g that amoun t from the salary or 

wage s of such nonmemb er. §4019(b) . Th is provision is written in the singu lar, 

referring to "ea ch nonmember" , establi sh ing the fair share fee "he or she" I S 

required to pay and the schedule by which that nonmemb er must meet his or her 

obliga tion . 

The statute does not est ablish standa rds for establi shment of a fair share fee by 

an exc lusiv e representat ive, but on ly require s that as a preco ndit ion to collec tion the 

exclusive representat ive establish and maint ai n a proced ure whic h meet s the 

const itutional require ments set forth by the Supreme Court in Chj caeo T each ers 

Union. Local No. I. AFT. v. Hydson (475 US 292 (1986» . namely: 

(I )	 Pro vide s nonm emb ers wi th an adequat e explanat ion of the ba si s 
of the fee; 

(2 )	 Pr ovides no nmembers wit h a reasonably prompt opportunity to 
cha lle nge the amount of the fee before an impartial decision 
maker ; and 

( 3 )	 Provides an escrow for the amounts reasonably in dispute while 
such challenge s are pendin g. 14 De1.C . §40 19(c) 

In thi s parti cular case, the H u d s o n packe t, whic h was pr ovided to each 

nonmember of the bargainin g unit s repre sent ed by the Associati on s, clear ly sets 

forth the options available to each individual nonmemb er. It pro vide s in rel evant 

part	 : 

... As a service fee paye r. you have the follo wing optio ns regardin g 
the payment of your NEA and DSEA fee: 

( 
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I.	 Pay a fee equal to the amount of NEA and DSEA dues charged to 
members of the Associati on , and an optio na l Local Associa tion 
fee, as stated above; 

2.	 Pay a fee equal to the amount of NEA and DSEA dues cha rged to 
members of the Associa tion; 

3.	 Objec t to sup porting acnv tues and expendit ures dete rmined by 
the Assoc ia tion to be nonch argeable , and th erefo re pay a 
reduced serv ice fee in the amo unt sta ted 10 the precedin g 
pa ragra ph; or 

4.	 Cha llenge the co rrect ness of the amo unt deter mined by the 
Assoc iation to be chargeab le to feepayers, and pay a serv ice fee 
in an amo unt determined by an indep endent decision maker to 
be cha rgeab le. 

You have lQ.. days afte r the date of the postmark on the enve lope 
co ntain ing th is letter and its enc losures to no tify the DSEA of the 
opt ion you choose.c.. If you fail to respond in a timely manner. or if 
you fail to respon d at all to thi s not ice. you will be treated as throu eh 
you had selected the optio n listed in #2 above. Furthermore. jf you 
do not respond. or if you choose one of the first two options listed 
above. you waive your optio n to have the chargeab le amount of the 
fee de ter mined by an indepen den t deci sion maker. 

To he lp you gauge whether the Association's determina tion of its 
cha rgeab le activ ities was correc t, we have enc lose d the following 
docu ments: 

(a)	 Budgets for DSEA and NEA th at contai n projec te d 
expenditu res for these Assoc iat ions during the [designa ted ] 
school year; 

(b)	 Audited financi al sta tement for DSEA of actual expe ndi tures 
fo r [prio r] fiscal year , inclu ding an audi ted breakdown o f 
chargeab le and no nc ha rgeab le ex pe nditures by maj or 
category; 

(c)	 DSEA's Agency FeelFair Share Fee Policy and Procedu res; 
(d)	 A memorandum exp lai ning the conten ts of NEAl's materia ls; 
(e)	 Explanation of how chargeable/ no nchargeab le expend itu res 

are calcu lated by DSEA; 
(f )	 Audi ted financial state me nt .for NEA of actual expend itures 

for [prior] fiscal yea r inclu din g an audite d brea kdown of 
chargeable and no nc ha rgeable expendit ures by majo r 
category; 

(g )	 Explanation of NEA's chargea b le/nonchargeable au di te d 
expenditures for the {prior] schoo l year. 

If you do not object to paying the full service fee, the 
Association will use the entire amoun t to implement its program. If 
you state that you are opposed to the Assoc iat ion receiving amounts 
which it has dete rm ined wi ll sup port nonchargeab le activities bu t 
accept the Associa tion's calcu lations, the Associat ion will reba te the 
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nonchargeable amo unt of [dollar fig ure) to yo u, which repr esen ts 
the differ ence between the full se rv ice fee and the amou nt the 
Association has determined to be chargeable to fee payers . If you 
obj ect to paying the full serv ice fee and want to cha llenge the 
corr ec tness o f the Associati on ' s calcu la tion of its cha rgeab le 
expenditure . your challen ge will be referr ed ( 0 an impart ial deci sion 

umaker pur suan t to the prov isions of DSEA 's Age ncy Fee/Se rv ice 
Fee Po licy and Procedures -- who will ho ld a hear ing and. base d 
upo n the ev idence prese nted the re in . make the final det erm inati on 
of the amount of your service fee . 

If there is any questio n as to the approp riateness of the fee or the viability of the 

wa ive r, it is within the exc lus ive pr ovin ce of the affec ted nonmembe rs to see k 

red re s s . 

The Distr icts' ob liga tions , on the othe r hand. ar e clearl y esta bli shed In the 

fina l se ntence of §40 19 (b): 

The publi c school emp loyer iliill deduct the fee in accordance with 
said schedu le and promptly transmit the amount de duc ted to the 
exclu sive repre sentative . (e mphas is added ). 

The District s ' obligation is circum scrib ed by the cl ear langua ge of the fina l sente nce 

of §40 19(c), 

A pub lic school employer shall not refuse to carr y out its obligation 
und er s ubse c t io n (b) o n t he g ro u nds th at t he excl usi ve 
rep resentative h as not sat is fie d it s respo nsibili tie s und er t his 
subsection . 

Th e righ t to cha lle nge the amount of an assess ed fair share fee re st s solely 

wit h affected employees , those indivi dua ls wi th an inte rest in the resolution of such 

d isput es . Th e statute ex press ly provides that a publi c schoo l emp loye r canno t refuse 

to dedu ct the fair share fee es tablished under §40 19 by the exc lusive represent ative . 

DEC ISION 

Th e statuto ry language is clea r and unequi vocal. The fa ir share fee asse ssed 

by the excl us ive bar gainin g repr esent at ive may be equal in amount to reg ular 

( 
membe rs hip dues or a lesser amount , as dete rmi ned by the exc lusive rep rese ntative . 
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14 pe !.e, §400 2(s) . The public school employe r is required to withh old the amount 

forth by the excl usive repr esent ati ve and acco rdi ng to the sched ule establi shed 

the exc lusive repre sent ati ve , 14 De L e , §40 19(c). It is the exc lusive right of 

affec ted nonme mbers to contest the appr opriaten ess of the assessment. 

set 

by 

the 

Is/ Deborgh L Murray·Sheppard 
Debo rah L. Murr ay-Sheppard 
Pri ncipa l Assi stan t 
De laware PE RB 

Is/ Charles D. Long. Jf, 
Charles D, Long. !r. 
Exe cutive Direc tor 
Delawa re PERB 

Dated: November 22, 1996 

-


(
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